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Industry Code: Consumer Contracts

The Australian Privacy Foundation makes the following submission in response to your draft Consumer Contracts Code

While the Code does not deal directly with privacy issues, we have a shared interest with other consumer groups in ensuring that individuals are not disadvantaged by unfair contract terms.  Many of the privacy obligations on telecommunications service providers, under both telecommunications and privacy law, involve notification and consent, and the transparency and clarity of information given to consumers is therefore highly relevant to the effectiveness of privacy protection.

We note that the federal Privacy Commissioner has expressed concern about the practice of ‘bundling’ consent for certain secondary uses of personal information in with other terms and conditions, such that consumers are either misled or pressured into giving consent which they might choose to withhold if presented with a clear separate choice.

We strongly favour the first option for Clause 6.2.1(j) ie: just ‘detriment’ alone and not ‘material detriment’.  We understand that ‘detriment’ alone is used in the Victorian legislation and is a stronger test.  Having said that it would be helpful to have a clearer explanation of the meaning of ‘detriment’, with examples.

Specifically, we are not sure if the effect of the Code would be to protect individuals from adverse changes to the level of privacy protection.  We seek express re-assurance in the Code itself that such changes would be covered by the terms ‘detriment’ (or ‘material detriment’ if Option 2 survives) in Clause 6.2.1(j).

To this end, we suggest a specific reference, or at least an explanatory note, to the effect that adverse changes to privacy protection cannot be made unlitaterally without at least the same safeguards as apply to other adverse changes, ie: reasonable notice and an opportunity to terminate the contract with no penalty.  

Express protection against unilateral weakening of privacy protection should also clearly apply across the board, ie: it should not be subject to any of the exclusions for content and premium rate services, international services, 1800 and 1300 services and operator services.  Whether or not these exclusions can be justified for prices and other conditions, they cannot be for privacy terms and conditions, which should be uniformly protected by the Code.

To reinforce this point, it would be helpful to include a ‘proportonality’ consideration for privacy protection, to the effect that Suppliers should not collect, use or disclose personal information of Consumers in a manner that exceeds what is reasonably required by the Supplier to supply the relevant service or to perform its obligations under the contract.  While this is arguably already required by the National Privacy Principles, the Code serves a useful purpose where it reminds Suppliers of obligations and illustrates them in the specific context of telecommunications contracts.

Clause 6.2.1(o) prohibits the acquistion of customers' intellectual property rights that are not reasonably required for the supplier to provide the service.  We are not clear as to the effect this might have on attempts by suppliers to acquire intellectual property rights over customers’ personal information.

In relation to the section on the Presentation of Contract Terms, we would like to see the addition of ‘privacy terms and conditions’ to the list of ‘important terms’ in the Note under Clause 7.2.

Please direct queries about this submission to me.

Yours faithfully

Nigel Waters, Board Member and Policy Coordinator
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