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About the Australian Privacy Foundation 

1. The Australian Privacy Foundation is the main non-governmental organisation dedicated to protecting the privacy rights of Australians. Relying entirely on volunteer effort, the Foundation aims to focus public attention on emerging issues which pose a threat to the freedom and privacy of Australians. The Foundation has led the fight to defend the right of individuals to control their personal information and to be free of excessive intrusions. The Foundation uses the Australian Privacy Charter as a benchmark against which laws, regulations and privacy invasive initiatives can be assessed.  For information about the Foundation and the Charter, see www.privacy.org.au 
General comments on the consultation
2. We welcome the initiative of the NSW Government in publishing the exposure drafts and associated materials for public comment.  
3. The APF supports the objectives of the proposed reforms. In our view, FOI and privacy laws share a common objective of holding government agencies to account for the way in which they hold and use information, and the laws are broadly compatible and mutually supportive.

4. While there is some tension between FOI and privacy laws where information requested contains personal information about third parties, this tension is managed quite well by existing provisions in the FOI Act and the proposed reforms does not change that. In fact, moving the provisions of the FOI Act which currently deal with rights of amendment to personal information to the Privacy and Personal Information Protection Act (as per the Ombudsman’s recommendation number 7), should help make the legislative framework more ‘user-friendly’. 
5. As virtually every part of the reform directly affecting privacy is to be considered in the context of the NSW Government’s consideration of the reviews being conducted by the New South Wales Law Reform Commission into privacy, several crucial components of the proposal are yet to be fully developed. This restricts the topics upon which we can comment presently.
Definition of “personal information”
6.
As the new Act is to be focused on access rights to non-personal information (as per the Ombudsman’s recommendation number 9), the definition of what constitutes “personal information” is crucial. Further, the mechanisms put in place to ensure that “personal information” is not released are of the greatest importance.

7.
Starting with the definition of “personal information”, we note that clause 4 Schedule 5 of the OGI Bill contains a definition of “personal information”. We object to several aspects of that definition. For example, information about an individual being “contained in a publicly available publication” may very well amount to “personal information” depending on the circumstances. In our view, and as is hinted at in the call for submissions, it is premature to define “personal information” before the NSW Government has considered the reviews being conducted by the New South Wales Law Reform Commission into privacy. 

8.
As to the mechanisms put in place to ensure that “personal information” is not released, we fear that the pressure placed on agencies to ensure proactive public release of government information (clauses 5 to 8 of the OGI Bill), may cause “personal information” to be released due to human error. 

9.
It is of vital importance that staff assessing whether to release information is properly equipped, both in resources and training, to minimise human error. The Ombudsman’s recommendation number 23 stresses the need for adequate training.
Information Commissioner Model

10.
We support the proposed creation of a new office of Information Commissioner, with a separate Privacy Commissioner supporting a new Information Commissioner.  A similar model has been shown to work well in Canada and the UK, and will give these important roles a higher profile and more potential influence, although the ultimate success of the model, as with any other, will depend on the individuals appointed.
11.
We object to the Ombudsman’s recommendation number 86, which suggests that the Information Commissioner be responsible for the oversight of privacy as well as FOI. In our view, while the two roles are related in some ways, they still need to be kept separate.

12.
We support the Information Commissioner being a statutory officer appointed by the Governor on a full time basis and for a maximum of five years (Information Commissioner Bill 2009, s. 4).  We question however whether it is desirable to allow for re-appointment ((Information Commissioner Bill 2009, s. 5(2)) – making the appointments non-renewable would arguably strengthen the Information Commissioner’s independence. No individual, however successful, is irreplaceable and on balance we favour non-renewable term appointments.
13.
It is essential that the Information Commissioner be adequately resourced, particularly in the first few years when a major effort will be required to change an entrenched culture of secrecy in many agencies. Further, given that the FOI reform’s proactive approach to public release of government information, is likely to result in an increased number of privacy complaints, the Privacy Commissioner is likely to need increased staff resources.
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