
78 Sidaway St

Chapman  ACT  2611

AUSTRALIA

31 May 2008

Ms K. Curtis

The Privacy Commissioner

G.P.O. Box 5218

Sydney   NSW   2001

Dear Karen

Re:    Privacy Complaint against Roam Tolling Pty Ltd

Your Ref.:   C11096:pg
I refer to Mr Giles’ letter of 15 May 2008.  The Office's endeavour to avoid taking any constructive action on this matter is highly regrettable.

The conclusion reached in Mr Giles’ letter was that the complaint is outside your jurisdiction because of the effect of s.7B(5) of the Privacy Act, which excludes from the application of the Act acts and practices of contracted service providers under a State contract engaged in for the purposes of meeting an obligation under that contract.

Mr Giles’ letter states that "Following enquiries made into your complaint Roam, a Transurban Group Company, has advised that it has an agreement with WSO Co Ltd (WSO) to provide tolling and customer management services for the M7 Motorway.  The agreement requires Roam to comply with obligations set out in the M7 Motorway Project Deed which was entered into by the RTA, Westlink Motorway Limited (Westlink) and WSO", and that "It appears therefore that Toll is an organisation that is a contract service provider for a NSW state contract, and as such is exempt from the Act."

Firstly, I seek clarification of the meaning and implications of this interpretation.  

The assumption appears to be being made that everything Roam does in connection with the operation of the tolling system is done for the purposes of meeting an obligation under a State contract.  If this is the case, then Roam has clearly been mistaken in its statements that it is subject to the National Privacy Principles.  It indicated this by its response to my complaint and by its engagement with your Office’s investigation.

Further, I note that the Privacy Code on the the Roam website states that they are subject to the Privacy Act 1988.  In particular, the page at http://www.roam.com.au/content/privacy/feature.asp?CC=8&CN=51 includes:

“Legislation protects your personal information

“The Privacy Act 1988 (Cth) protects your privacy when you provide personal information to Roam and use Westlink M7 or other Eligible Toll Roads”.
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If this is not the case, then the company is using the Privacy Act and the NPPs as a shield, by making it appear that they are subject to privacy oversight by you.

Secondly, therefore, I seek either:

•
the retraction of your opinion that the company is exempt, and resumption of your handling of the complaint;  or 

•
your confirmation that you have issued an instruction to the company to stop misleading the public, and immediately correct its erroneous communications to the public in its privacy notices, policy, Code etc.

I understand that, some years ago, a complaint about the operation of the Melbourne CityLink tollroad was dealt with by the federal Commissioner after discussions with the Victorian Privacy Commissioner concluded that the respondent (which has the same parent company as ROAM) was subject to the Commonwealth Privacy Act rather than the Victorian Information Privacy Act.  Unless there are other factors at play, it would now appear that this earlier case may have been handled incorrectly.

Thirdly, I seek your confirmation that you will:

•
draw your conclusions and their implications to the attention of your policy colleagues;  and

•
in concert with them, undertake appropriate measures to ensure that all privacy oversight agencies and all private sector organisations providing services under State contracts are clear about the jurisdictional issues.

Fourthly, I seek your confirmation that you will issue clarifying guidance on this jurisdictional issue, as a matter of importance and urgency, and necessarily in concert with the State Privacy Commissioners.  The public needs clear and simple advice about where they should address complaints, and how they should frame them.  If large corporations and Privacy Commissioners are confused about the law, what hope does the public have of understanding it.

Yours sincerely

[image: image1..pict]Roger Clarke

Tel:   +61  2   6288 6916  or  6288 1472
Email:
Roger.Clarke@xamax.com.au






Web:
http://www.anu.edu.au/people/Roger.Clarke/


