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Committee met at 10.31 am

CHAIR (Senator Crossin)—I declare open this public hearing of the Senate Legal and
Constitutional Affairs Legislation Committee inquiry into the Anti-People Smuggling and Other
Measures Bill 2010. The inquiry was referred to the committee by the Senate on the 11 March
2010 for inquiry and report by 11 May 2010. The bill amends the Australian Security
Intelligence Organisation Act 1979, the Criminal Code Act 1995, the Migration Act 1958, the
Proceeds of Crime Act 2002, the Surveillance Devices Act 2004 and Telecommunications
(Interception and Access) Act 1979 with a view to strengthening the Commonweslth’'s anti-
people-smuggling legislative framework. In particular, the bill introduces a range of offences to
target and deter people-smuggling activity and provides the Australian Security Intelligence
Organisation with powers to investigate serious border security threats. The committee has
received 12 submissions for this inquiry. They have all been authorised for publication and are
available on the committee’'s website.

I remind witnesses that, in giving evidence to the committee, you are protected by
parliamentary privilege and that it is unlawful to threaten or disadvantage a witness on account
of evidence given to acommittee. Any such action may be treated by the Senate as a contempt. It
Is also a contempt to give false or misleading evidence to the committee. The committee prefers
all evidence to be given in public, but there is a capacity for witnesses to provide evidence in
camera. Witnesses are requested to inform the committee if they wish to do so.
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[10.34 am|

CROCK, Professor Mary Elizabeth, Professor of Public Law and M ember, M anagement
Committee, Sydney Centrefor International Law

SAUL, Associate Professor Ben, Co-Director, Sydney Centrefor International Law
CHAIR—Welcome. Would you care to add anything about the capacity in which you appear?

Prof. Crock—I am in two minds about whether | should appear on my own behalf; | have
done this for so many years. But | believe | will appear on behalf of the Sydney Centre for the
International law.

CHAIR—You have lodged a submission with the committee which we have numbered 11 for
our purposes. Do you wish to make any amendments or additions to that?

Prof. Saul—No, thank you.
CHAIR—I invite you to make an opening statement and then we will go to questions.

Prof. Saul—Thank you for the opportunity to appear. We have a few comments and concerns
about this bill. Our primary concern is that its definition of the offences of people smuggling and
support for people smuggling depart from the international protocol and in particular the fault
elements in that protocol and also the requirement that there be a profit motive behind people
smuggling. There are a number of consequences of that departure. The first isthat, because there
is no absolute liability for people smuggling itself, it criminalises awhole lot of entirely innocent
and proper and lawful conduct under international law. In particular, it is now an offence for a
master of a ship or a pilot of an aircraft to unknowingly bring stowaways into Australia. It
becomes an offence for the Australian Navy to rescue people on the high seas and bring them
into Australian waters. It becomes unlawful for somebody on a ship or an aircraft to bring people
into Australia who have apparently valid travel documents but which are later found to be
fraudulent, when the carrier has no understanding that they were fraudulent at the time. It
criminalises the rescue of life at sea and bringing such persons into Australia when they are
foreign nationals, including in circumstances like the Tampa in recent times.

The support for people-smuggling offence is problematic because there is no requirement of
an intention in giving the money that that money or resources be used for the purpose of people
smuggling. In other words, it is an incredibly strict form of liability. There is no intent
requirement, no recklessness requirement, so that any person who gives money to somebody
overseas runs the risk of being criminalised by this offence, and we think that is a serious
problem.

To the extent that entirely innocent conduct is now captured by these offences, we think that
the extension of telecommunications intercept warrants over that kind of conduct would be
unlawful under international human rights law because it would breach the right to privacy
where there is no legitimate justification for interfering in such unlawful conduct. We think the
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offences relating to false documents go very close to punishing illegal entry, which is prohibited
under the refugee convention. Finally, to the extent that ASIO can now seek to use information
collected in relation to people or organisations outside Australia in security based deportations
where no procedural fairness rights may apply to foreign nationals, we think that runs the risk of
violating Australia’s obligations to guarantee the right to a fair hearing under the International
Covenant on Civil and Political Rights.

In conclusion, | would say that the real problem here is that, whereas countries like Australia
have traditionally guaranteed the institution of asylum and freedom from persecution and so
forth, people-smuggling laws have much reduced that area of freedom. Such laws send a
paradoxical and hypocritical message. On the one hand, refugee status is available rightly if you
reach Australia. On the other hand, it is a crime for anyone to help you to get here in
circumstances where you simply cannot often get protection elsewhere because there are no
gueues or the queues require you to waste decades of your life in a refugee camp elsewhere in
suspended animation.

| close with a personal story. In 1999 | worked with the UN High Commissioner for Refugees
in Nepal. About 100,000 Bhutanese refugees were expelled from Bhutan in the late 1980s. My
driver and translator sat in that refugee camp from 1991 until last month, when he was resettled
in Cairns by the Australian government. He spent 20 years of his life in a refugee camp waiting
for a resettlement opportunity. It is a miracle of human patience and endurance that my friend
waited in that camp for so long. If | were in his position living in a bamboo and hessian hut in a
dusty field for 20 years, where you have no work rights and no rights to education or to own
property or to develop your full potential, of course | would pay someone to get out of that camp
to come to Australia or to come to some other country where | could develop a career and a
family and where | could live with dignity and with certainty of a better future. | daresay that
many of us in this room would make the same choice in those circumstances. Thank you. I will
pass to Professor Crock.

Prof. Crock—I have been appearing before this committee for very many years now. It is, in
fact, 10 years since | assisted this committee in a big inquiry into Australia’s humanitarian and
refugee program. | was doing that at the behest of Senator Harradine, something that | will
always be very proud of having done. | have to say that | have waited 10 years for the feelings
that we had at that time to be addressed by a new government. Today, as | appear before you, it
feels like Groundhog Day. This hasto be one of the worst pieces of legislation | have ever had to
address before this committee. | agree entirely with my colleague Associate Professor Saul that
there are a number of respects in which it breaches our international legal obligations, but what
about our domestic obligations? What about the basic common-law principle that people should
be able to get up in the morning and organise their lives knowing that what they are doing is
going to be within the law and lawful ?

This legislation targets refugee communities in Australia who are sending remittances to their
families overseas. Every time they send money across to a relative, if there is a chance that that
relative is going to get on a boat at some stage, they are at risk of being put in jail for 10 years.
This legislation will only be seen by the very vulnerable emergent communities in this country
as adirect assault on them—a frontal attack.
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| agree with you that in my experience, which is a long experience, most people who come
here—by boat at least—seem to have a connection of some kind in Australia. We know for a fact
that people are using their mobile phones and are communicating with individuals in Australia. |
have colleagues, by the way, who will be affected by these ASIO taps. | have in the past been
affected by these ASIO taps, because we occasionally receive communications from people
overseas. The problem, however, isthat this legislation is drafted so badly and cast in such broad
termsthat it will catch everybody, whether they are an ingrained people smuggler or an innocent
person.

My submission to you isthat this is utterly the wrong approach to be taking. If | see, as| think
we will, that the good measures that you are working on at the moment have gone off the
legislative agenda to be replaced by this legidlation, it is just too bad; it really is. Yes, you
inherited an enormous mess when you took government in 2007. But, with respect, this does
nothing to address the problem. It is going to make it worse, because it will close down
communities that you should be talking to and working with in order to persuade them to
actively dissuade their relatives from taking illegal measures to get here.

From a legal perspective, | think that there is potential, at least, that the uncertainty of this
legislation and the potential to capture innocent individuals puts the legislation at risk of being
declared uncertain and possibly retrospective in its operation, because people can do things at
one time and, if the money is later used for a purpose that they never intended, it puts them at
risk of being criminalised. It puts Qantas at risk of being criminalised. We have carrier sanctions.
In talking about this bill, we naturally think about boat people, but it is not limited to boat
people; it covers everybody who comes here without authorisation. For that reason, it is too
broad, uncertain and vague and it sends the wrong message.

CHAIR—Thank you very much. We will now go to questions.

Senator PARRY—I will ask the same question to both of you. You say the legislation is very
tough in your view. Do you think it would act as a deterrent for people smugglers?

Prof. Crock—No.

Prof. Saul—Probably not.

Senator PARRY—What else do we have to do to deter people smuggling?

Prof. Crock—If you have got sometime, | would be very happy to talk to people about that.

Senator PARRY —We have got until 11 o’ clock, but my colleagues also have questions.

Prof. Crock—In the past we have had these phenomena. We have had waves of people
coming. My view is that we have been going down the wrong track for a number of years now
and that it was always going to be the case. There were particular circumstances surrounding
September 11 that enabled the government of the day to shut down the people smuggling
through a variety of mechanisms, some of which nobody would want to see return. | think what

really stopped the boats was the sinking and the loss of the lives of over 700 people in 2001. If
you want my honest opinion, that is why the boats stopped coming.
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Senator PARRY—Why did they start again?

Prof. Crock—They started coming again around about 2005. | have in fact done some work
on this to look at the arrival of boats relative to the push factors and relative to the change of
policies. It seems to me that there is no doubt whatsoever that the most significant reason for the
boats coming again has always been and will always be the degeneration of conditions in
particular countries, most particularly in Sri Lanka and Afghanistan. Having said that, there is no
doubt that arole is played by the media in publicising the changes that have been made. You see
a slight increase happening from the time that children were allowed out of detention. | have not
heard anybody say we should be putting them back in detention. The way that the opposition has
made international headlines of Labor’s perceived softening acts without doubt, in my mind, asa
free advertisement for the people smugglers, who go to their clients and say, ‘They will close
this down again. If you want to come, you have got to come now.” That is the message we are
hearing back.

Prof. Saul—Can | say very simply that | think the solution to people smuggling is to provide
avenues for protection for the millions of refugees internationally who need it. The reason a
demand for people smuggling exists is because you cannot get resettlement if you are one of the
millions of people sitting in a UNHCR refugee camp abroad. So, as long as people do not have
permanent solutions when they fear persecution or torture or the death penalty and so on, thereis
always going to be a demand for people smuggling. It is no good just criminalising people
smuggling without working on providing those long-term solutions. That is hard and Australia
cannot do it by itself, but Australia can play avery active role in developing bilateral or regional
resettlement solutions, providing funding to UNHCR and providing funding through AusAlID for
developmental outcomes to assist in the resettlement of people in countries nearer to the source
countries. We are not doing enough of all of those things.

Senator PARRY—You are talking about an orderly solution, which is fine, but unfortunately
we do not have an orderly solution and a deterrent has to be created.

Prof. Saul—We agree that some people-smuggling offences exist. Our concern with these
offences is the removal of the definitional elements from the international protocol, which
require that it be done for profit. That is why people smuggling is bad—the commercial
exploitation of vulnerable people, not humanitarian assistance to vulnerable people when you
rescue them on a boat at sea and bring them to Australia, which is criminalised by these offences.
There is not so much of a problem if you reinsert the fault elements that, when giving resources
In support, you intend to give that money for the purpose of somebody else smuggling people,
but that has been taken out of this bill. We also think that the profit orientation in the primary
offence of people smuggling should be re-included so that you insist that the offence of people
smuggling, as agreed internationally by the international community and by Australia in
ratifying the protocol, is an offence of commercially exploiting people. It is not the person who
rescued Anne Frank from the Nazis or Oskar Schindler, who rescued people not for money but
because he wanted to help people. That kind of activity is criminalised under this bill.

Prof. Crock—This legislation would actually give you the wherewithal to charge Arne
Rinnan on people-smuggling offences and put him away for 20 years. If that iswhat you want to
do—
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Senator PARRY—With all respect to both of you, to suggest that the Navy in rescuing people
at sea and taking on board people involved in getting here by boat would somehow congtitute an
offence—it may technically, as many laws in this country technically could be applied, but the
practical collection of law would not go down that path. | think it is alittle bit scaremongering in
that sense.

Prof. Saul—Senator, you may have more confidence in the discretion exercised by our federal
prosecutors, and | agree they probably would not go after the government. But | think it is areal
concern if you draft criminal offences which are so broad that they do cover circumstances
which should not be covered. There is a very easy way to fix that. You just reinsert definitional
elements or you put in defences of lawful excuse and so on, which cover those circumstances
which you do not want included. | think it is entirely inappropriate for the criminal law to send a
message that, even if you are helping someone not for a fee but because they are about to be
tortured in Sri Lanka and you want to help them to get into Australia, to suggest that that is
people-smuggling and should be potentially liable to prosecution but you do not know because
you are relying on the good grace of federal—

Senator PARRY—Sometimes you need a broad net to catch the trickier fish. Anyway, we
have got limited time. | would like to ask alot more but | will finish there.

Prof. Crock—Could | add that under the protocol, which is ultimately what we have signed
on to, the protocol require states to ensure that nothing is done in the name of the protocol that
would affect basic rights and obligations of states. At the very least we would suggest that you
include in this legislation a clause reflecting article 19(1) of the protocol against the smuggling
of migrants, which reads: ‘Nothing in this protocol shall affect the other rights, obligations and
responsibilities of states and individuals under international law, including international
humanitarian law and international human rights law, and in particular where applicable the
1951 convention and the 1967 protocol relating to the status of refugees and the principle of non-
refoulement as contained therein.’

Senator HANSON-Y OUNG—Thank you to both of you for your opening remarks. | wanted
to pick up on one thing Senator Parry said, which may have been a throwaway comment but |
actually think it goes to the heart of your concern about this legislation, that you need a broad net
in order to catch the tricky fish. With your legal hats on, could you give us some examples of
other pieces of federal legislation that are so broad they capture everybody simply to catch the
tricky fish?

Prof. Saul—I would certainly say there has been a problem we have raised with this
committee in the past about the antiterrorism legislation, for example, the definition of which
captures conduct which may be entirely lawful under the law of armed conflict. It is a similar
problem. Australian forces fighting in armed conflict in Afghanistan or Iraq falls within the
definition of terrorism; it is the use of violence in order to compel a foreign government to do
something. That is the definition of terrorism. We have insisted time after time do what other
countries have done, which is to create a carve-out for armed conflict so that you are not
criminalising anything which is entirely lawful for Australian forces to do in armed conflict.
Although you can say, look, the prosecutor will exercise good judgment, sometimes they do not.
We know circumstances where prosecutors have gone after people with very old security
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offences which nobody thought would or should be used anymore and they throw the book at
people. | think it makes it very difficult.

Thisis ultimately a rule of law question. It makes it very difficult for any citizen or person in
Australia to prospectively know the scope of their legal liabilities if they do not know what the
good grace of a prosecutor will do to them down the line, because they are captured by
incredibly wide laws and you just rely on the fact that a prosecutor in Canberra will make good
judgment, and they do not always do that. | have great confidence in our prosecutors most of the
time, but from arule of law point of view international human rights law requires in article 15 of
the ICCPR that any criminal offence be sufficiently specific and non-vague so as to enable
people to know what their criminal liabilities are, and | do not think that these offences satisfy
that obligation.

Senator HANSON-Y OUNG—Would there then also be a risk that those that are perhaps
guilty of committing some type of criminal activity, which is meant to be caught under this
legislation, could perhaps challenge the decision based on the fact that the legislation is so broad
that it is not specific enough, it breaches various parts of other conventions and so forth so that it
Is going to be laughed at anyway?

Prof. Saul—Unfortunately, not in Australia because unlike Great Britain and the whole of
Europe we do not allow challenges on human rights grounds in Australian courts and so whereas
Britain is streets ahead of us in a lot of these area we do not provide that if people get caught.
There may be a policy choice by parliament that it is appropriate to cast the net widely and so
on—that is a political judgment—Dbut we say it does raise legal problems.

| have one final point which is related to this over broad criminalisation. | would simply say
the problem there is that even if prosecutors do not use the law, there is still ultimately a chilling
effect in the community. We have seen this in relation to the sedition laws where artists,
members of the Muslim community and so on have been running scared for the last few years
over whether these laws will be used against them and are they targeted against them. Federal
prosecutors may never want to use them but the fact is that they are hanging over their heads.
The sense that the community gets is that they are targeted at members of the community in
expressing their religious beliefs, their political beliefs and so on and that tends to alienate
communities from the law. That is not good for the justice system. It just means that people do
not regard the legal system as legitimate, it makes people in those communities far less likely to
want to cooperate with law enforcement officials and it makes law enforcement much harder in
policing those communities.

Prof. Crock—There are precedents for courts. The present chief justice of the High Court, for
example, when he was on the full Federal Court, struck down the legislation that was passed for
World Youth Day you may recall in 2008 in a case called Evans against New South Wales where
they tried to make regulations to criminalise the annoyance of pilgrims. The chief justice in that
case was prepared to say that that breached certainty laws and basic human rights as well. | think
that if an attempt were made to convict or charge somebody in the community with supporting
people-smuggling who had innocently sent money abroad, the legislation could possibly be
susceptible to that. Having said that, | agree with Associate Professor Saul that the record of
primary legislation in Australia being supported on the basis that if it deals with any form of
non-citizen, you can do anything you like is pretty strong.
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Senator HANSON-Y OUNG—Could you expand your comments in relation to the expanded
responsibilities and powers that would be given to ASIO under this legislation in terms of
accessing information, surveillance and those types of things beyond Australia’s borders which
of course is quite a shift from the usual activities of that organisation? We have defence
intelligence which often looks a the more foreign intelligence issues as opposed to domestically.

Prof. Crock—I think this legislation does broaden in an unjustifiable way the powers of
ASIO. | am very conscious, however, that ASIO has been very active in this area anyway over
many years. | remember intercepts were placed on Captain Arne Rinnan when he was in a stand-
off with Australia. There is not a lot that has not been done before in this area. As | mentioned |
know that intercepts have been placed on the phones of community members over time.
Sometimes they put active tails on people as well to intimidate individuals in the community. For
me it is a huge disappointment that this government is continuing down the same road and all the
time trying to take it further and further but Associate Professor Saul is better qualified to speak
about this.

Prof. Saul—I would say simply that | think it is appropriate actually that ASIO gets powersin
relation to people and organisations and not only in circumstances limited to foreign
governments. | think it is clear from recent cases, including in the High Court in the Thomas and
Mowbray control order decision, that the use of the defence power and so on in relation to
security threats must encompass not just state based threats. | think the situation of contemporary
terrorism is an example of that.

On people-smuggling, | am a bit more circumspect, because | think people-smuggling
primarily is a law enforcement problem; it is not primarily a security problem. If a person is
coming into Australia through a people-smuggling operation, they are pretty unlikely to be a
terrorist about to mount an attack on Australia. It would be the worst possible way you could
imagine of trying to get into Australia, because you always get picked up by the Navy, you get
taken to Christmas Island and you get stuck there in detention and processed under enormous
security. It is very hard for you to be a security threat to Australia in those circumstances.

For that reason, | would be reluctant for ASIO to be given powers in relation to people-
smuggling specifically, because it is a crime problem. It is a serious organised crime problem but
it is not a national security problem in the way of the things that | think ASIO should be focusing
its resources on. ASIO should be dealing with foreign espionage, terrorism, nuclear proliferation
and so on, not this kind of relatively low-level stuff which is now being seen as an ASIO
problem. | do not think it is.

Senator FEENEY—Professor Crock, you made a brief remark about the fact that you think
one possible and unexplored avenue for Australia to combat people-smuggling is to encourage
Australians in contact with asylum seekers overseas to dissuade them from making an attempt to
cometo Australia. | am interested in hearing a little bit more from you about that notion.

Prof. Crock—Associate Professor Saul talked about millions of people needing to be resettled
overseas. The point | would like to make is that our experience here suggests that it is not
millions of people who are trying to get to Australia We receive tiny numbers and they come
from places that are readily identifiable. | have not had the time to talk about what we should do.
In the past, we have been very successful in stopping irregular migration from difficult spots by

LEGAL AND CONSTITUTIONAL AFFAIRS



Friday, 16 April 2010 Senate L&C9

actually targeting the communities who have got connections with Australia, who want to come
here, and giving them an alternative in the form of special humanitarian visas. We have had
special visas for Cambodians, East Timorese, Ahmadis, Burmese. This is the way to do it, but
nobody seems to be thinking: ‘There is a population within the displaced Tamils who have got
very strong connections with Australia. Let’s go and talk to the Sri Lankan government and see
if we cannot get what we did post-Vietnam war—an orderly departure program.” The boats
would stop coming instantly if we were to do that.

You have still got the problem of people-smuggling. It is almost impossible to stop that, but
there is a lot more that we can be doing to look at the source countries where these people are
coming from and to deal with it at source. We should not start thinking there are millions and we
cannot be the basket case for the world. It is very easy to get public emotions and fears built up
to afrenzy, as happens. Look at the feedback whenever articles are published in the paper. It is
dead easy to press the fear button and to play it for al it is politically worth. But if you actually
want to stop the boats coming—which is what | want to do, because it is very dangerous;
hundreds of people die; it is a very bad way to try and deal with the issue—then you go to the
source.

That iswhat Labor has traditionally done in the past, with enormous success. If you actually
look at irregular arrivals over time, Labor has had much more success in dealing with this. But
Labor has done it by going to the source, talking to communities and working with communities,
not by meeting them head-on with ridiculously broad legislation. This is an embarrassment. |
had to think very hard about coming to speak to you. | have a major grant application in at the
moment with the department of immigration. | was very pleased to hear your comment at the
start, Chair, about nobody being disadvantaged as a result of giving evidence. | really thought
last night if | come here my chances of getting the support of the department of immigration to
do this major multinational policy project are probably going to go down the drain, but | just
thought | have to do it anyway.

Senator FEENEY—I am emboldened to say, firstly, it is a ludicrous notion that your
evidence here and your participation in civic life in Australia would prejudice an application like
that and, secondly, | encourage you to return to the question.

Prof. Saul—I agree with Professor Crock’s suggestion that we need to provide solutions. In
terms of what advice | would give to people overseas, | would say, firstly, look to what avenues
are available. Is there a UNHCR prospect? Is there an Australian embassy to which you can
apply for an offshore visa? | would lay out the information in terms of the processing times in
those procedures, the accessibility of those procedures and the prospects of resettlement. |1 would
do this in advising any client, as a barrister. But | have to say | would also be upfront about the
fact that people smuggling is an option too. | would not advise in favour of it, but it is for a
person in fear of their life or torture to make that decision. We have colleagues all around the
world who we work with through our centre who are at risk. Our partner at a university in Nepal
Is currently being threatened. He and his two daughters are being threatened by the Maoists
because he is an adviser to the Nepalese government. We have colleagues who are journalists
and academics in Sri Lanka—and Sri Lanka is the most dangerous place in the world to be a
journalist right now—who arein fear for their lives.

Senator FEENEY—1I think Mindanao is competing strongly on that front.
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Prof. Saul—That is absolutely right. Some months ago—and this, | am afraid, is a shocking
story—we trained an Iragi government delegation here in Sydney at our law school on behalf of
AusAID. About six weeks ago the leader of the delegation, who was a senior bureaucrat in the
Iragi government, was shot dead because of his involvement in the political reform process in
Irag. So these are real questions. When people like that come to me for advice, | am not going to
say you should sit in a refugee camp for 20 years. | would say to them you need to do what you
need to do in order to reach safety and to bring your family to safety. That would include a
people-smuggling option if that were the only way you can avoid being killed.

Prof. Crock—Senator Feeney, | was trying to answer your question before. | thought | was
being asked: what are the alternatives and how can you set them up? | feel very passionately that
we need to have alternatives to people smuggling, because | really find it abhorrent. That is why
| get so upset about this. To see the government not following the line that Labor governments
have in the past really upsets me deeply. There are always going to be incidents like this where
individuals are at risk, but there are broader groups of people that we know are a risk that we
can address through broader measures. That is what we should be doing, rather than just taking
this punitive approach.

Senator BARNETT—I want to ask you about the protocol, illegal arrivals by air and the
inconsistency between the Criminal Code and the Migration Act. But before doing that | want to
ask you about your response to the government’s announcement last Friday, which got a lot of
publicity. | would like to know whether you agree that it was more of a political fix than a policy
initiative.

CHAIR—I am not entirely sure that is within the realms of this legislation or the subject of
any evidence that has been presented to us in the contribution of Professor Saul and Professor
Crock this morning.

Senator BARNETT—Chair, | will not be instructed on how to ask my questions. The
guestion relates to last Friday’s announcement, which you would be well aware is targeting
people smugglers and border protection measures generally. This bill is about anti-people-
smuggling. | am asking the witnesses their views of a key government initiative, as of days ago,
and their response to it—whether it was a political fix or whether it had some merit.

Prof. Saul—The entire thrust of the refugee convention is a requirement that each person who
has a legitimate fear or risk of danger at home be given an opportunity to make that case. If you
suspend processing for whole groups of people on the basis of their nationality it does not
provide each individual an opportunity to make their case. | say that regardless of whether the
country’s conditions have changed, because you can never say, in a situation like Afghanistan or
Sri Lanka, that everybody who comes here must somehow be able to return to their country.
Many of them might be able to, but many of them, or at least some of them, will not be able to. |
do not think it will discourage people smuggling because Australia is not returning them—we
cannot; it is illegal to do it under the refugee convention, and Australia, most of the time, | am
pleased to say, has respected that obligation. People will still know it is possible to come to
Australia because Australiais a free, democratic country which has for a long time protected the
institution of asylum. We inherited that from Britain, it is hundreds of years old, and | think we
should respect that.
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Senator BARNET T—Thank you. | will go on. | will try and be brief with these questions.
Regarding the protocol, you are aware of other countries that have enacted legislation to
criminalise people smuggling? Can you identify the countries?

Prof. Saul—I have not done a comparative review.

Senator BARNETT—Is it possible to take that on notice? Are you able to advise us
accordingly?

Prof. Saul—Yes.

Senator BARNETT—Regarding the inconsistency between the Criminal Code and the
Migration Act, the changes here change the Criminal Code to ensure that, with respect to people
smuggling, they do not have to obtain a benefit—we should be aware of that—and yet that same
change is not in the Migration Act. What do you say about that inconsistency?

Prof. Saul—As far as possible, it is better to have consistency across the board. In fact, in my
view, you only need it in one place. Why do you have it in the Migration Act and duplicated in
the Criminal Code? The Commonwesalth Criminal Code is the comprehensive statement of
criminal offences under federal law. That is where all criminal offences should be. | understand
there may be, historically, constitutional reasons for it being in the Migration Act—because of
the limitations on federal criminal legislative power. If you criminalise offences as an incident to
migration control, which is a legitimate power, then it gives you a legislative basis. These days it
would be well accepted that people-smuggling offences would be supported by the external
affairs power, possibly the nationhood power but also as an incident of another federal power—
that is, migration. There is no problem there.

Senator BARNETT—That is good. | appreciate that feedback. Finally, you mentioned in
your introductory statement—and | think Professor Crock also mentioned this—the impact of
this legislation on organisations like Qantas. | would like your view on the extent of people
smuggling by air, and could you outline your concerns about the impact of this legislation on air
carriers such as Qantas.

Prof. Crock—Traditionally, we have always received very many more asylum seekers and
irregular arrivals by air than we have by boat. That is a historical fact and it is a fact that is
unlikely to ater in the future.

Senator BARNET T—Professor Crock, on notice could you provide some evidence to
support that, just to assist the committee?

Prof. Crock—The Parliamentary Library provided a background brief a couple of months
ago.

Senator BARNETT—Yes, | have that. Do you think all the information that you are referring
to isin that document?

Prof. Crock—Yes.
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Prof. Saul—I would also refer you to a book, coauthored by Professor Crock and me in 2006,
called Future seekers Il: refugees and irregular migration in Australia—available in all good
book stores!

Senator BARNETT—That is a good plug!

Prof. Crock—It is a little out of date. | have text forthcoming that is a little more up to date
than that. What was your specific question?

Senator BARNET T—It was regarding Qantas.

Prof. Crock—I think the point here isthat you are using a sledgehammer to crack a nut, aswe
have been want to do for many, many years now but this is a particularly large sledgehammer. |
don’t know that the airlines have had their legal departments’ attention drawn to this matter.
Again, | have no doubt that you will say, ‘Well, we would never charge Qantas,” but in fact the
way that this legislation has been drawn it is broad enough to supplement the carrier sanctions
that have existed in the legislation since 1979 with criminal penalties. To say, ‘We would not
charge anyone,’” is no answer to the point that this legislation plainly could be used to do just
that.

Senator BARNETT—So0 you are saying that Qantas could be charged with a crime—
Prof. Crock—Of course.

Senator BARNETT—and they would suffer the penalties under the act, and the chief
executive or representatives thereof would suffer—

Prof. Crock—Yes.
Senator BARNET T—Would they suffer a jail sentence?

Prof. Crock—If there were enough people on the plane, they could be up for an aggregated
offence of 20 years, and subject to mandatory minimum terms of imprisonment as well.

Senator BARNETT—Thank you.

Senator TROOD—Just on this point that Senator Barnett israising, isit your argument to the
committee that thisis the intent of the legislation—that is to say, that captains of Qantas aircraft
and masters of ships et cetera should be charged, or is it your argument that one of the
consequences of the legislation is that they could be—

Prof. Crock—That isright.

Senator TROOD—That this is an undesirable consequence of the legislation?

Prof. Crock—I think the thrust of our submission today is that you have cast the net too
broadly and that there are a lot of innocent parties. Qantas is just one example. The more likely
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victims, however, are the small people within the communities who will be picked up for
supporting people smugglers.

Senator TROOD—S0 you are not arguing as a matter of policy that we ought to be charging
captains of aircraft and masters of ships et cetera?

Prof. Crock—No, we are arguing as a matter of law that—

Senator TROOD—Theat it is a possibility?

Prof. Crock—That it is a possibility

Prof. Saul—The terms of the legislation should reflect the intent.

Senator TROOD—Which part of the legislation do you think has that consequence?

Prof. Saul—Firstly, the people-smuggling definition of the people-smuggling offence itself.

Senator TROOD—In which section?

Prof. Saul—In the proposed section 233A on page 5 of the bill in removing the requirement
that a benefit be obtained; in other words, anyone who brings someone here, even if it is not for
profit—this is the change on the existing definition—that is, it is a rescue and so on, would be

captured.

Senator TROOD—Qantas is carrying people for profit, | assume. How does that get you out
of the problem.

Prof. Saul—I think ultimate purpose of the carrying a person for a benefit provision is that the
benefit is to effect an illegal entry. Qantas is not doing it in order to effect an illegal entry. | do
not think Qantas would be in the business of taking people on board for the purpose of violating
Australian immigration. They may do it by mistake, and if it is by mistake it should not be
captured by the legislation.

Senator TROOD—I agree with that. | think they are probably not in that business, but | am
not sure that reintroducing the profit element is necessarily going to solve your problem, isit?

Prof. Crock—Yes, because it is the profit for the purpose of facilitating illegal entry.
Senator TROOD—S0 that is the phrase you want reintroduced?

Prof. Crock—You are entitled to charge for your services to bring someone to the country.
What you are not entitled to do is make a profit out of their unlawful status by putting a
surcharge on that. That is what you should be criminalising.
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The Senator TROOD—Good. | just want to clarify your position. | gather your concern
relates to the offence of supporting people-smuggling, which you argue it is too wide—is that
right?

Prof. Crock—Yes.

Have Senator TROOD—ANd that is the situation where, as | understand your evidence, it
will catch potentially families sending money overseas and things of that nature.

Prof. Crock—Yes.
Senator TROOD—It is 73.3A of the act. Isthat the element of this change that concerns you?

Prof. Saul—Yes, and we would simply say insert a clear fault element. In other words, a
person must give the money with the intention that the money be used to smuggle—

Prof. Crock—For people-smuggling purposes.

Prof. Saul—or even, as you have done in the terrorism context, recklessly. In other words, the
person is aware of a substantial risk—that it would be used for the purpose of people-smuggling.
At the moment liability is so strict that if you give money to somebody and you do not know that
they are going to use it for people-smuggling, it is criminal under this offence. It is drafted
incredibly badly.

Senator TROOD—So, if 73.3A were to be amended in the way in which you suggest, then it
would link the concerns you have about that—

Prof. Saul—Predominantly, yes.

Senator TROOD—You probably do not like the offence. If, as a matter of public policy, the
government formed the view that the offence ought to remain there, then making those
amendments to those provisions would meet your concerns—is that right?

Prof. Saul—It would much improve it. | think there would still be concerns based on the
phrasing here. Material support is clearly drawn from US antiterrorism standards, and those
standards are currently being litigated in the US federal courts. There is a concern that the notion
of providing material support is itself unconstitutionally vague under the US Constitution,
because it does not specify in sufficient data what it is that constitutes material support. How
much money do you have to give? What if you send somebody some letterhead which they can
then use in order to create a false document and so on? There is a criminal law question about
what that phrase means. It can be worked out in precedent in the courts but it still raises a
concern.

Senator TROOD—That is the problem of the Americans; it is not ours necessarily.

Prof. Crock—Why do we need to recredate it here, though?
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Prof. Saul—It isarule of law problem because the concern about unconstitutional vagueness
IS the concern that a person affected by a criminal offence provision cannot prospectively know
what it is that is unlawful in advance—before they do something.

Senator TROOD—There is areference in your submission, | think, to retrospectivity.
Prof. Crock—That isarelated point.
Senator TROOD—I am not quite clear asto how that issue arises.

Prof. Saul—In international human rights law the prohibition on retrospective criminal
punishment imports what is described as a—

Senator TROOD—May | interrupt—I think most members of the committee would have
objections to retrospective legislation.

Prof. Crock—Yes; it is domestic too.

Senator TROOD—What | want from you is. how does that issue arise in relation to this
particular legislation?

Prof. Saul—The prohibition on retrospective punishment includes what is known as the
principle of legality. That means criminal offences must be defined with sufficient specificity in
advance so that a person knows what it isthat is criminal about their behaviour before they do it.

Prof. Crock—At the time that they do it.

Prof. Saul—This is where the US constitutional cases are important, because if you have an
offence which says, ‘Material support is an offence but we're not telling you what “material”
means,” that could mean awhole range of difficulties.

Senator TROOD—So your argument is that the legislation is not to operate retrospectively,
but anybody looking at the legislation, should they choose to do so, will not be clear on the
nature of the offence they might be committing?

Prof. Saul—That is right—the international human rights law meaning of retrospectivity, as
opposed to the domestic sense of the retrospective application of a law which is passed
tomorrow.

Prof. Crock—It would also have a retrospective effect in the sense that someone might do
something innocently at point A in time only to be told at point B, further on, that what they did
at point A wasiillegal.

Senator TROOD—BuUt you cannot be charged with offences that were not offences at the
time you committed them, can you?
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Senator HANSON-YOUNG—Or if you are sending money to them because you think they
need money to pay their bills that week and in fact that gets put into a piggy bank that then pays
a people-smuggler, how is that not retrospective?

Prof. Saul—There was no law at the time—

Senator HANSON-Y OUNG—NOo, but if the law—this is the point; it is about the action that
IS retrospective.

Senator TROOD—It isalong time since | studied criminal law but my understanding is that
you cannot be charged with offences which may become offences subsequently but were not at
the time you committed an offence, or what became an offence.

Prof. Saul—That is correct—a high distinction. But | think that the finer point is simply
that—Iet us say a new law is passed and you do not know what that law means because it is cast
so vaguely. You may innocently give money or resources to somebody abroad not knowing that
they will use it for people-smuggling. So, at the point at which you did it, you did not think it
was criminal but in fact it was, but that is because the offence is cast too vaguely to give people a
sense of—

Senator TROOD—That is your earlier point. Thank you.
CHAIR—Senator Hanson-Young, has your question been answered?

Senator HANSON-YOUNG—My question was about the US litigation and you have
answered that.

CHAIR—We do not have any other questions. | am sorry to have kept you over time. We
certainly appreciate your knowledge and your contribution to our inquiry. Thank you, Professor
Saul and Professor Crock.

Prof. Saul—My pleasure. Thank you and good luck.
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[11.26 am]

DONOVAN, Ms Helen, Co-Director Criminal Law and Human Rights, Law Council of
Australia

CHAIR—Welcome. Thank you for appearing before our committee. The Law Council very
reliably—and we thank you again—has provided us with a submission for our inquiry, which is
No. 9 for our purposes. Do you have any changes or amendments you wish to make to that?

M s Donovan—No.
CHAIR—I invite you to make an opening statement and then we will go to questions.

Ms Donovan—Firstly, | would like to thank the committee for the opportunity to make a
submission on the bill and to appear today to talk to the submission in more detail. The Law
Council’s submission is very much focused on the specific legislative changes which are
introduced by the bill rather than on broader policy debates about Austraia’s refugee or
migration law policies. That is not to say that the Law Council does not have a strong position
on Australia’'s obligations to adhere to its commitments under international law and particularly
under the refugee convention; however, | suspect others—and | have just seen this in practice—
with great expertise and insight will speak to those broader issues. Therefore, | will focus on the
terms of the bill itself.

The Law Council has raised a number of concerns with the bill. I will quickly outline some of
those now. The Law Council is concerned, like the previous witnesses, with the introduction of
the new offence of providing support to people smuggling in both the Criminal Code and the
Migration Act. We have made a number of similar submissions now to this committee on
different occasions and in different contexts about these types of provisions. When the new
antiterror offences were first introduced—offences which extended and departed from traditional
notions of criminal responsibility—concern was expressed that it would not be long before we
saw those offences replicated in other contexts, and that is exactly what has come to pass. These
new two offences are based on section 102.7 of the Criminal Code—that is, providing support to
aterrorist organisation. That is a provision that has been subject to considerable criticism and as
a consequence it is a provision that is currently under review and yet it is replicated here, albeit
in amodified form.

There has been no real discussion about why these new offences are necessary, particularly in
view of the ancillary offences in chapter 2 of the Criminal Code such as aiding and abetting,
conspiring, inciting et cetera. The primary people-smuggling offence provisions themselves
already target conduct which can be described as organising or facilitating people smuggling.
Therefore, these new offence provisions must be targeted a those who facilitate the facilitation
of people smuggling. The Law Council would submit that it has become simply too easy to
make broad reference to the involvement of organised crime in a particular type of criminal
activity as a justification for the introduction of new broader offence provisions without any
detailed discussion of the operation of the existing provisions and the likely impact of the new
provisions.
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There are a number of other matters raised in our submission, including the removal of the
requirement from the Criminal Code offence that the defendant must have obtained or intended
to obtain a benefit, the amendment to the Telecommunications (Interception) Act to simplify the
procedure for obtaining an interception warrant in relation to the investigation of an offence
under the Migration Act, amendment to the Telecommunications (Interception and Access) Act
to broaden the definition of ‘foreign intelligence’, amendment to the Surveillance Devices Act to
allow for increased access to emergency authorisations and the amendment to the ASIO Act to
expand the definition of ‘security’. | will let the submission speak for itself on the majority of
those points. | do, however, just want to comment briefly on the expansion of the definition of
‘security’ in the ASIO Act.

The Attorney-General’s submission has pointed out quite correctly that this amendment does
not give ASIO any new powers, and we have not and would not suggest that it does. What the
amendment does do is broaden the areas in which ASIO can employ its existing powers. We
submit that this is not a minor matter and it warrants detailed scrutiny. The Attorney-Genera’s
submission also points out that ASIO’s functions are different to those of law enforcement
agencies. It gathers intelligence; it does not gather evidence to support charge and prosecution.
The Attorney-General’s submission points out that this is not changed by the amendment, and
again that is agreed. However, we would add that the traditional division between intelligence
agencies and law enforcement agencies is about not just the different purposes for which they
undertake their activities but also the type of subject matter they are concerned with. This
represents a convergence in that subject matter and the amendment does raise the spectre of a
blurring of the roles of the different agencies, particularly if it is symbolic of a trend whereby a
broadening of the concept of what national security encompasses translates into a broadening of
the types of issues with which ASIO is concerned.

Senator HANSON-Y OUNG—Part of your submission talks about the concerns you have
with the amendments in the current bill in relation to material support. Would you agree with the
previous witnesses that the way this is drafted is too vague and it is quite incomprehensible for
somebody to actually understand exactly what ‘ material support’ means?

M s Donovan—I think what is encompassed by the offence provision is certainly unknown. It
must be something more than aiding and abetting or conspiring or we would not need this
position. It must be something more than organising or facilitating because again we would not
need this provision, because the primary offence provision already captures that. That is really
our primary problem. It is not explained what sort of conduct that is not aready captured is
captured by this. We have seen in practice that what constitutes ‘material support’ means
different things to different people and is yet to be definitively decided by the courts.

| am not entirely sure | agree with the previous witnesses that recklessness is not aready a part
of the offence. As | understand the offence provision, you must intentionally provide the support
or the resources to a person or organisation and that support must in fact aid the receiver or
another person—

Senator TROOD—Which offence are you talking about: the primary offence or—

Ms Donovan—The new offence of providing material support to people smuggling. Sorry,
was | asked about the primary offence?
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Senator HANSON-Y OUNG—NOo, you were asked about material support.

Ms Donovan—My reading of the section is that you must intentionally provide the support
and it must in fact aid the receiver to engage in people smuggling and you must have been
reckless to that consegquence, which means under the Criminal Code that you must have averted
to that substantial risk and proceeded regardless.

CHAIR—So that would not include a Qantas pilot, for example?

M s Donovan—I would not have thought so, but | am reluctant to disagree with the previous
witnesses, who are much more experienced than | am. You might notice that my nametag says
‘MSs rather than ‘Doctor’ or ‘Professor’. | have no doubt the department will have a view on
that.

Senator TROOD—That does not necessarily lend to wisdom.

Senator HANSON-YOUNG—Can | just confirm that your concern is more about the fact
that we already have provisions that would cover it?

M s Donovan—WEell, we already have provisions which would cover the types of things which
the explanatory memorandum says we need to cover—facilitating or organising people
smuggling. We already have provisions which spread the net another step broader to capture
those who aid and abet or who conspire. This must do something different, we assume;
otherwise, it would not be here. But what precisely it does | am not sure, and that in itself
presents a problem.

Our primary point is that that is not addressed in the explanatory memorandum. That has not
really been addressed in the debate which has surrounded the bill. There is a sort of throwaway
line that serious and organised crime are involved in people smuggling, that they are complex
organisations and that alot more people are involved than just the direct perpetrators, so we need
this offence and this offence will fix that. | think that that sort of statement deserves more
scrutiny, particularly when we consider the origins of this offence. This originally came into the
Criminal Code when the antiterror offences were introduced. We have since seen it replicated in
the serious and organised crime bill. We see it here again. It seems to be the offence of the
moment. We already have chapter 2 of the Criminal Code, which has ancillary offences which
expand criminal liability in ways which are consistent with accepted notions of criminal law.
Why do we need this and the uncertainty it creates? We saw in the Haneef case that it does create
uncertainty. | think that is agreed.

Senator HANSON-Y OUNG—Are there any other particular parts of the bill that you think
carry that lack of clarity in relation to not just material support but this idea of changing the
definition, for example, of what supporting people smuggling means and changing the idea of
what the intent is for somebody involved, whether it is for profit based on the fact that you are
going to smuggle somebody as opposed to the profit for transportation?

Ms Donovan—Certainly removing that requirement broadens the existing offences in the
Criminal Code. Precisely who would now be captured who was not previously captured is
difficult to determine. Obviously community members, friends and humanitarian organisations
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are potentially captured by the Criminal Code provisions in a way which they were not
previously. No-one can foresee all the various factua scenarios or all the ways that this might
play itself out, and | guessthat is where the uncertainty is introduced.

Senator HANSON-YOUNG—Does the Law Council have a general view, then, about
legislation that is drafted and enacted by parliament that is so broad that the question is how
anybody is going to know until it is actually tested?

Ms Donovan—The Law Council’s position, consistent with the previous witnesses, is that
people should be able to know in advance precisely the type of behaviour which will attract
criminal sanction. To the extent that an offence provision is not clear in that regard, it creates
fear and uncertainty in the community and puts pressure on police and prosecutors, who
themselves are often left scratching their heads about whether they should act and how.

Senator HANSON-Y OUNG—Do you think it creates problems when it comes to the point of
aparticular case being challenged or prosecuted?

M s Donovan—Yes, it can create problems in a particular prosecution. One of the things, for
example, which Clarke concluded in the Clarke inquiry, which examined 102.7 of the Criminal
Code, was that it would be almost impossible to instruct ajury on this offence provision because
there were so many different interpretations of it. Whether or not it could be subject to challenge
| think is debatable. Because of the human rights framework in Australia, there is not a clear
pathway to challenging some of this legislation on the basis that it is vague or uncertain, but
there are always avenues.

Senator HANSON-Y OUNG—Thank you.

Senator BARNETT—Thanks, Ms Donovan, for being here today. It is much appreciated, and
as usual the Law Council submission is comprehensive and very much appreciated. First of all,
can | just ask you whether the Law Council has a position on the government’s announcement
last Friday with respect to Afghanistan and Sri Lanka and the processing of such claims?

Ms Donovan—No. Our concern is whether or not that position is contrary to Austraia’s
obligations under international law.

Senator BARNETT—That iswhy | asked you, because | know you have a special interest in
international treaties and Australia’s obligation to meet those conditions.

M s Donovan—We have sought advice from people about whether or not it is consistent with
the treaty but | do not have a conclusive view at this point. Certainly some preliminary evidence
would suggest that it might be because it is discriminatory in its application—that that might fall
foul of the convention. The Australian Human Rights Commission, obviously, has spoken about
the possibility that it might signal a return to indefinite detention, which again would fall foul of
our international human rights obligations. But we do not have a concluded view at this point.

Senator BARNETT—I am interested in the views of the Law Council, if you could take that
on notice and forward that to the committee. Specifically, in and of itself, is it a breach of any of
our international obligations?
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M s Donovan—I will take that on notice.
Senator BARNETT—Thank you.
M s Donovan—I am sorry; refugee law is not my area.

Senator BARNET T—That is not a problem. | have a question about the division between the
Migration Act and the Criminal Code. In part of your submission, on pages 7 and 8, you have
covered that, and thank you very much for it. | have just been perusing the Attorney-Genera’s
submission. We have only received it this morning. It says:

Offences relevant to people smuggling are located in both the Criminal Code (for ventures departing or transiting
Australia) and the Migration Act (for ventures entering Australia).

They go on, and | do not want to misconstrue what they say, but they say they are different
processes, and therefore there is an argument that perhaps there should be a different law and
different standards that apply. Clearly the Law Council appears to have a different view. | am
wondering if you can outline to the committee more clearly your views as to the need for
consistency between the Migration Act and the Criminal Code and on this issue of whether there
should have been obtained or an intention to obtain a benefit from the people-smuggling activity.

Ms Donovan—I understand that the Attorney-General’s submission and indeed the hill are
supporting the position that there in fact should be consistency between the Migration Act
offences and the Criminal Code offences and that that part of the Attorney-General’s submission
simply explains the difference in the two types of offence provisions and why one is located in
the Migration Act and the other in the Criminal Code.

Throughout our submission, on a number of occasions, we have said that, to the extent that the
amendments are concerned with achieving that consistency, we do not object to it, but there are
some circumstances in which there is a reason why there might be a difference between the two
sets of provisions, and on that basis we have objected to amendments which were introduced
purely in the name of consistency.

Senator BARNET T—But you say in your submission:

There is an important difference between the people smuggling offences in the Criminal Code and the people smuggling
offencesin the Migration Act.

M s Donovan—That is right. At the moment, under the Criminal Code it is a requirement that
the person who engages in the people smuggling obtains or intends to obtain a benefit. That is
not arequirement under the Migration Act, so the bill seeks to remove that requirement from the
Criminal Code so that the two sets of provisions are consistent. We have submitted that there is
in fact areason why they may have been different in the first place and should remain different.

The Migration Act offences are concerned with people who come to Australia, and therefore
the policy which informs them is the policy of the Australian government about how we best
defend our own borders et cetera. The Criminal Code offences are concerned with movement
either from Australia or transiting Australia or in fact not through Australia at all but from one
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country to another, and to that extent the Law Council’s submission is that they really ought to
be informed by what our international obligations are, because presumably we have enacted
them in order to be part of a global effort against people smuggling.

Senator BARNETT—You say that in your submission, in the second last paragraph on page
7. The question is. how should the bill change to reflect those international obligations, if that is
the view of the Law Council?

M s Donovan—The view of the Law Council is that the requirement that the person is seeking
to obtain or intending to obtain a financial benefit should remain a part of the Criminal Code
provisions, as it is now. It should not be removed, as is proposed in the bill. | note that a number
of other submitters have said that if consistency is sought then it should be introduced as a
requirement into the Migration Act provisions, and | think there is a lot of merit in those
submissions. Other submissions have gone into great detail about why that would draw a more
appropriate line between family members, community members, humanitarian assistance et
cetera, and those who seek to take advantage of the vulnerable.

Senator BARNETT—AII right. | want to ask you the question | asked the earlier witnesses
about protocol in other countries that may or may not have criminalised people-smuggling. Do
you have—

Ms Donovan—Again, | am not a position to answer that, but | will—

Senator BARNETT—If you are happy to check and liaise and let us know, that would be
good, because that is certainly of interest.

M s Donovan—Yes.
Senator BARNETT—Thank you.

Senator PARRY—Ms Donovan, in relation to the material support—following on from
Senator Hanson-Young's question—you said it is too broad. You indicated that other statutes
often have the words ‘aiding and abetting’, which are semi broad, in that sense. Quite often,
under ‘aiding and abetting’, you have aiding and abetting in some material particular. So we are
still getting down to this material. | cannot see another way around it unless you physically list
20 pages of specified issues.

Ms Donovan—My point was that chapter 2 of the Criminal Code sets out these ancillary
offences. aiding and abetting, conspiring et cetera. They already apply to these offences.
Whenever a Commonwealth offence is created, whether it be under the Criminal Code or in fact
another type of offence, automatically attaching to the primary offence are the ancillary offences
of aiding and abetting, conspiring et cetera. So we already have an offence of aiding and abetting
people-smuggling; we already have an offence of conspiring to people-smuggle. Chapter 2 of the
Criminal Code was a product of a very long process of consultation. It has been subject to
considerable judicial comment and review et cetera, and it is under review at the moment,
because it is such an important part of the code. But this offence lies outside of that.

Senator PARRY —It sidestepsit, yes.
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M s Donovan—Yes. And you will notice there is no mention in the explanatory memorandum
or the Criminal Code of the fact that there are already these ancillary offence provisions. So,
because there is no mention of it, there is no discussion of why this is necessary—why it is
different. That is why it therefore takes us beyond all of the established case law around these
existing provisions. | can see some differences between the offence provision and the existing
offence provision, and there may well be a reason why those existing offence provisions have
proved, in this particular context, to be unworkable. However, the parliament should hear about
that so that they can make an informed decision about why this departure is necessary, rather
than just having an offence of the moment that is replicated again and again, because we have
got to get the people behind the people.

Senator PARRY—That isright. That is exactly right. You also mentioned intent. You said, in
defence of section 73.3A of the hill, | believe, that there needed to be intent. | can only find a
mention of intent under 233B, which is the more serious ‘Aggravated offence of people
smuggling’. Were you suggesting that intent should be there, or have you read that into it but |
have not?

Ms Donovan—Again, it is read into it by the operation of chapter 2 of the Criminal Code,
which sets out that certain fault requirements attach to every Commonwealth offence provision.

Senator PARRY—One being intent.

M s Donovan—Yes. So, where it is an action, it is necessary that the person intend that action;
where it is a consequence, recklessness suffices as the fault element.

Senator PARRY—There is not a specific intent as under 233B, where the specific intent is
that the victim will be exploited after entering into Australia, for example? You are talking about
amore general provision under chapter 2?

Ms Donovan—It is automatically incorporated into the offence provisions. No doubt the
department will explain that to you much more eloquently, as they must have done so many
times before many such hearings. It often does confuse people when they come to the
legislation. | know that that might be why there is some difference between my reading of these
provisions about whether recklessness is already an element of the material support provision
and that of the earlier witnesses, because, of course, there is no mention of recklessness. |
assume that, because it talks about a consequence of providing the assistance, a person must be
reckless to that consequence.

Senator TROOD—Ms Donovan, in relation to the matter of aiding and abetting, is it your
view that the existing provisions of the code regarding aiding and abetting cover all of the
offences that are sought to be covered by these new provisions?

M s Donovan—The aiding and abetting provision is slightly different from providing support
In the sense that you must intend to aid and abet and the offence must occur; you must intend to
aid and abet a specific offence. So there are some differences. Obviously, ‘conspiring’ has its
own definition—that is, you must agree with another person and there must be at least one overt
act which is undertaken in furtherance of the conspiracy. My point is that those provisions would
appear to cover all the sorts of activities which the explanatory memorandum says we need to
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target, beyond just the people on the boat and beyond just the crew of the boat, for example. So
our submission isthat those provisions already cover that sort of ancillary or enabling behaviour.
Those provisions are somewhat different. They must be different from the providing material
support provision otherwise, as | said, why would it have been introduced? It must be different
somehow, but exactly how and exactly what the consequences of that difference are matters that
| think the onus is on the government to explain.

Senator TROOD—We will ask them, but are you saying that you cannot see the difference,
that it is not immediately obvious?

Ms Donovan—I can see that the possible difference is that it is simply not as onerous. It is
simply not as difficult for the prosecution to satisfy the provisions of this offence of providing
support, because there is no need to necessarily point to the commission of a particular offence.
It seems to be somewhat more vague than that. You provide support. It is not clear what that is
exactly and how it might be different from aiding and abetting, but perhaps it is. You provide
support which enables people-smuggling but not necessarily the commission of a particular
offence of people-smuggling and you need only be reckless to that outcome rather than intend
that outcome. That may be the extent of the difference.

Senator TROOD—Does the Law Council have a view asto whether that is a desirable public
policy goal, that in fact this offence should not be as onerous?

Ms Donovan—The position of the Law Council would be that the net should not be
broadened in that way when there is no demonstrated need for it to be and when possibly people
whom we cannot envisage sitting here would be captured or would be intended to be captured. |
know Senator Parry expressed the view earlier that it takes a broad net to catch the tricky fish,
but the submission of the Law Council is that that is simply not the way that the criminal law
ought to operate, that you cast the offence provision as widely as possible so that police and the
prosecution do not have their hands tied in any way, shape or form because we trust them to
focus on the right baddies and we trust them not to misuse the provision, even though the
potential is there for it to be misused.

Senator TROOD—I see. | am a bit puzzled about some other parts of your evidence. The
council and you particularly seem to appreciate the reality with which we are trying to contend
here—that is to say, the convergence between crime and national security issues; that, in the real
world, the nice baskets of difference that exist between criminal activity and threats to security,
broadly described as national security, no longer exist and we have a convergence. You seemed
to be appreciative of that point in your remarks. Perhaps | misinterpreted what you are saying.

M s Donovan—\We are appreciative that that point has been made. There is certainly a push to
talk about national security in broader terms.

Senator TROOD—MYy question then is: why shouldn’t law enforcement authorities, broadly
described, also be cognisant of that change and seek to deal with it within legislation? This
convergence applies largely to the ASIO area and intelligence interception. Why shouldn’t
governments arm themselves as best they can to deal with the realities that exist in the
international world?
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M s Donovan—I am not sure that these changes are necessary to allow that to happen. ASIO is
avery different beast from the law enforcement agencies. It appliesto the minister for awarrant,
not to the courts. It can exercise a number of its powers in secret. It can ask someone to come
and have a chat and it does not need to say to them, ‘You don’t have to come with us,” or ‘You
can get your lawyer if you want.” It can rely on people’s ignorance, on perhaps thinking they are
under coercion, to secure their cooperation. It is important, given that ASIO is such a different
beast and that it operates under that veil of secrecy, that the scope of its endeavours is limited to
certain very serious mattersthat law enforcement is not appropriately positioned to deal with.

The Law Council does not see the evidence for putting people-smuggling in the category of
meatters that are better dealt with by ASIO than by law enforcement agencies. Certainly, no
particular case is made for that. The AFP and Customs have intelligence-gathering capacity.
They are not limited solely to the collection of evidence for the prosecution of a specific offence.
They are aready undertaking intelligence gathering around this area. Why the assistance of
ASIO isrequired | am not sure.

Senator TROOD—I think you said, did you not, that they had a different kind of capability
which could be germane or relevant to this area of activity?

M s Donovan—They do operate differently, but why that different type of capability should be
employed in this field, why the resources and tools and powers which are available to the law
enforcement agencies are insufficient is not clear. It is not that ASIO is not in this field—and, in
fairness, that is explained in the Attorney-General’s submission as well. ASIO is able to
Investigate irregular entry to Australia where there is a clear nexus with a threat to national
security, with terrorism et cetera, but it does not have the ability to gather intelligence on
migration violations per se where that nexus has not been established.

Senator TROOD—One of the things the Attorney-General might say, presumably, is that
ASIO is dabbling in this area already and we would be better off clearing up the legislation so
that we regularise their dabbling and we all know the rules by which they are operating, rather
than leaving them vague and unclear. Precisely for the reasons that you are saying, ASIO has
considerable investigative authority and we ought to be very clear, as a matter of public policy,
what ASIO isdoing. This achieves that purpose.

Ms Donovan—Our submission would be that, as a matter of public policy, we ought to be
very clear about how and where we want ASIO to operate. Certainly | would not want those
decisions to be made on the basis of: ‘They're sort of doing it anyway so we'd better formalise
it.’

Senator TROOD—That iswhat | am saying, that to the extent that this—

Ms Donovan—If they are operating in a way that is not currently authorised under the act
then | do not think that is ajustification for amending the act.

Senator TROOD—I do not disagree with that, but the fact is that there is a capability there
that can be used in this area. ASIO is conscious of it and conscious of the uncertainty that exists
about its responsibilities and those that might exist, for example, with AFP. As a matter of public
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policy, is it not better to clarify the areas of responsibility so that ASIO is clear about its
mandate?

Ms Donovan—There is nothing in the material supporting the bill which says why ASIO’s
specific and distinct capabilities should be employed for this purpose. To expand the area within
which ASIO o