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Preamble

I draw attention to the context in which this Bill has been tabled.  Since 2001, massive constraints on civil liberties have been enacted by the Parliament in over 40 statutes comprising many scores of provisions which lack justification, lack controls, and have yet to be re-visited by the Parliament despite undertakings given to do so.  The current Bill would take that assault on democracy still further.

Background

This Bill has been tabled:
•	with no prior consultation on the matter with civil society
•	with no prior consultation with industry - which Communications Alliance has pointed out is a breach of previous undertakings
•	apparently with no prior consultation with the Privacy Commissioner

It is an omnibus Bill, which contains many items that are not closely related.

Each of them is the subject of complex amendments to complex provisions.  

All of the five civil society organisations that have submitted to the Inquiry encountered considerable difficulty in working out what the Bill was actually doing.

Legislative drafting, particularly in matters relating to national security, has become an exercise in obfuscation, not openness.

The Explanatory Memorandum and the Attorney-General's Submission fail to clearly convey the nature, let alone the gravity, of the Bill's impacts.

And the sponsoring agencies have continued the much-criticised practice of failing to provide a revision-marked version of the current statutes to assist in the analysis of the Bill's meanings and effects. 

The Heart of the Matter

The effect of the Bill is to destroy the hitherto carefully maintained separation between the roles of national security and law enforcement.

That is achieved through a complex pattern of amendments in Schedule 6, involving a number of amended and new clauses.  Our Submission points to many of them.  The Castan Centre and Law Council point to those and more.

The impacts are such a gross attack on a vital plank in democratic freedoms that the most extraordinary and substantial justifications would have to exist before the Parliament should ever contemplate such measures.  

Far from demonstrating such needs, the Bill's sponsors have once again merely asserted need, and expect the public, and the Parliament, to accept that assertion.

The Privacy Commissioner's Submission

The Privacy Commissioner justified his failure to analyse (e.g. by applying his predecessor's '4A' framework) on the grounds that his comment powers are limited to areas in which he has regulatory power.  In respect of the powers that we drew attention to, that is quite wrong.  He has failed to fulfil his functions under the Act. �
The Privacy Commissioner's Submission is so mild that the Committee and the Parliament as a whole could be forgiven for thinking that the OAIC has actually endorsed the Bill.

We submit that such an inference is unwarranted, because the Privacy Commissioner's analysis has been superficial and uncritical.

The APF's Supplementary Submission addresses this in a little more detail.  The APF's Supplementary Submission is supported by QCCL and NSWCCL.

Further Provisions

Where a Bill contains such extreme measures, and demands such effort from civil society to unmask them, there is a natural tendency to focus on the extreme measures alone.  

As a result, the many other provisions in the other 6 Schedules have tended to be short-changed by the civil society organisations that have considered the Bill.

It is therefore not adequate to merely amend the Bill through deletion of Schedule 6. 

Conclusion

The separation of national security functions from mainstream law enforcement is vitally important, as is assurance that the extraordinary powers granted to the small number of national security agencies do not become, either directly or indirectly, available to any other agencies for any other purposes.

The APF’s Submission has been endorsed by the QCCL, and the concerns have been separately voiced by all of NSW CCL, the Law Council of Australia, and the Castan Centre for Human Rights Law.

The APF urges that the Committee do everything in its power to ensure that the Bill does not proceed.

The Bill's sponsors should be advised:
•	that they should remove all of the provisions that would destroy the carefully prepared barriers between national security and law enforcement functions  
•	that they should prepare :
•	a list of existing definitions relating to national security and law enforcement functions, and ambiguities and overlaps
•	a list of possible new definitions of key terms
•	justification for each of the amendments for which Parliament's approval is to be sought 
•	a revision-marked version of the Acts as they would appear if the Bills were passed
•	that it is the expectation of Senate Committees that sponsors of Bills, prior to submission to Parliament:
•	consult with:
•	civil society
•	industry
•	the Privacy Commissioner
•	adapt the Bill to reflect concerns expressed 
•	that they should submit to the Parliament separate Bills whose impacts are clear and that do not warrant the very substantial criticisms that have had to be made before this Committee by civil society organisations

